
IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT  

          
FIREARMS OWNERS AGAINST 
CRIME; KIM STOLFER, JOSHUA 
FIRST, AND HOWARD BULLOCK 
 
  Appellees, 
   
 v. 
 
CITY OF HARRISBURG, MAYOR 
ERIC PAPENFUSE AND POLICE 
CHIEF THOMAS CARTER, 
 
  Appellants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
No. 29 MAP 2020 
 

 
Appeal from the Order of the Commonwealth Court, entered September 12, 2019, 
at No. 1434 C.D. 2018, reversing the judgment of the Court of Common Pleas of 

Dauphin County, entered on October 9, 2018 at 2015-CV-354. Reargument denied 
on October 23, 2019. 

 
 

BRIEF OF APPELLANTS, CITY OF HARRISBURG, MAYOR ERIC 
PAPENFUSE AND POLICE CHIEF THOMAS CARTER  

 
 

LAMB McERLANE PC 
Maureen Murphy McBride 

James C. Sargent, Jr., Esquire 
24 East Market Street 

West Chester, PA 19381-0565 
(610) 430-8000 

 
Counsel for Appellants, City of Harrisburg, Mayor Eric Papenfuse and Police 

Chief Thomas Carter

Received 7/8/2020 5:45:58 PM Supreme Court Middle District



TABLE OF CONTENTS 
 
TABLE OF CITATIONS ........................................................................................ iii 

I. STATEMENT OF JURISDICTION .................................................................... 1 
 

II. TEXT OF THE ORDER IN QUESTION ............................................................. 1 
 
II. STANDARD AND SCOPE OF REVIEW ........................................................... 2 

 
III. STATEMENT OF THE QUESTIONS INVOLVED .......................................... 3 
 
IV. STATEMENT OF THE CASE  .......................................................................... 4 
 

A. Procedural History ...................................................................................... 4 
 

B. Background Facts ........................................................................................ 6 
 
V.  SUMMARY OF ARGUMENT .......................................................................... 11 
 
VI. ARGUMENT ..................................................................................................... 13 
 

A. The Commonwealth Court’s Decision Conflicts with Longstanding 
Precedent from this Court on the Issue of Standing ................................. 13 

 
VII. CONCLUSION ................................................................................................ 24 
 
APPENDICES 
 
Order of the Commonwealth Court, denying reargument,  
 entered on October 23, 2019, .......................................................... Appendix “A” 
 
Opinion of the Commonwealth Court, entered  
 September 12, 2019 ......................................................................... Appendix “B” 
 
City of Harrisburg pertinent Ordinances .............................................. Appendix “C” 
 
Opinion of the Court of Common Pleas of Dauphin County, 
 entered October 29, 2018 at No. 2015-CV-354 (Dowling, J.) ....... Appendix “D” 



ii 
 

Opinion of the Court of Common Pleas of Dauphin County, 
 entered October 9, 2018 at No. 2015-CV-354 (Dowling, J.) .......... Appendix “E” 
 

 
 

  



iii 
 

TABLE OF CITATIONS 

Cases 
 
Avrich v. General Accident Ins., 532 A.2d 882 (Pa. Super. 1987) .......................... 17 
 

Baker v. Carr, 369 U.S. 186 (1962) ......................................................................... 16 
 
City of Philadelphia v. Commonwealth of Pennsylvania,  
 838 A.2d 566 (Pa. 2003) ....................................................................................... 16 
 
City of Philadelphia v. Commonwealth, 838 A.2d 566 (2003) ............................... 13 
 

Firearms Owners Against Crime v. City of Harrisburg,  
 (M.D. Pa. No. 1:15-cv-0322) (March 24, 2016) ................................................... 5 
 

Fumo v. City of Philadelphia, 972 A.2d 487 (Pa. 2009) ......................................... 18 
 
Gulnac by Gulnac v. S. Butler Cnty. Sch. Dist., 587 A.2d 699 (Pa. 1991) .............. 17 
 
Hunt v. Pa. State Police, 983 A.2d 627 (Pa. 2009) ................................................. 13 
 
In re Hickson, 821 A.2d 1238 (Pa. 2003) ................................................................ 13 
 
Johnson v. American Std., 8 A.3d 318 (Pa. 2010) ................................................... 13 
 
Laird v. Tatum, 408 U.S. 1 (1972) ........................................................................... 15 
 
Markham v. Wolf, 190 A.3d 1175 (Pa. 2018) .......................................................... 14 
 
National Rifle Association v. City of Philadelphia,  
 977 A.2d 78 (Pa. Cmwlth. 2009) .......................................................................... 19 
 
National Rifle Association v. City of Pittsburgh,  
 999 A.2d 1256 (Pa. Cmwlth. 2010) ...................................................................... 19 
 
Pittsburgh Palisades Park, LLC v. Commonwealth,  
 888 A.2d 655 (Pa. 2005) ....................................................................................... 13 



iv 
 

Robinson Township, Washington County v. Commonwealth.,  
 83 A.2d 901 (Pa. 2013) ............................................................................ 19, 20, 21 
 
Socko v. Mid-Atlantic Sys. of CPA, Inc., 126 A.3d 1266 (Pa. 2015) ......................... 2  
 
Stilp v. Commonwealth, 940 A.2d 1227 (Pa. 2007) ................................................. 13 
 
Verizon Pennsylvania, Inc. v. Commonwealth, 127 A.3d 745 (Pa. 2015) ................. 2 
  
Whitmore v. Arkansas, 495 U.S. 149 (1990) ........................................................... 14 
 
William Penn Parking Garage v. City of Pittsburgh,  
 346 A.2d 269 (Pa. 1975) ....................................................................................... 14 
 
Statutes 
 
18 Pa. C.S. §§ 6101-6128 .......................................................................................... 5 

 
Ordinances 
 
Code Section 3-345.4 ................................................................................................. 5 
 
Code Section 3-345.1 ................................................................................................. 5 
 
Code Section 3-345.2 ................................................................................................. 5 
 
Code Section 3-355.2 ................................................................................................. 5 
 
Code Section 10-301.13 ............................................................................................. 5 
 
 

 



I. STATEMENT OF JURISDICTION 
 

The Supreme Court of Pennsylvania has jurisdiction to hear this appeal 

pursuant to the provisions of the Act of July 8, 1986, P.L. 586, No. 142, 42 Pa.C.S. 

§ 724 and Pa. R.A.P. 1112, as an appeal by allowance from a final order of the 

Commonwealth Court. 

II. TEXT OF THE ORDER IN QUESTION 
 

The Commonwealth Court’s opinion, which vacated the trial court’s decision 

to sustain Petitioners’ preliminary objections, states as follows: 

“AND NOW, this 12th day of September, 2019, the October 9, 2018 Order of 

the Dauphin County Court of Common Pleas (trial court), dismissing Appellants’ 

Complaint for lack of standing, is AFFIRMED in part and REVERSED in part. The 

January 4, 2018 Order of the trial court, overruling Appellants’ preliminary 

objection, is AFFIRMED.” 

P. KEVIN BROBSON, Judge  

A true and correct copy of the Commonwealth Court’s Opinion is attached 

hereto as Appendix “B.” 
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III. STANDARD AND SCOPE OF REVIEW 

This appeal presents a question of law, as to which this Court’s standard of 

review is de novo and the scope of review is plenary. Socko v. Mid-Atlantic Sys. of 

CPA, Inc., 126 A.3d 1266 (Pa. 2015); Verizon Pennsylvania, Inc. v. Commonwealth, 

127 A.3d 745 (Pa. 2015). 
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IV. STATEMENT OF THE QUESTIONS INVOLVED 

 Whether the Commonwealth Court’s decision to grant Plaintiffs—who have 

not been cited under the City of Harrisburg’s gun control ordinances and for whom               

any harm is remote and hypothetical—individual and associational standing to               

challenge the City of Harrisburg’s gun control ordinances, directly conflicts with               

this Court’s jurisprudence? 

Suggested answer: Yes. 
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IV. STATEMENT OF THE CASE 

 
Petitioners/Defendants are the City of Harrisburg, Mayor Papenfuse and 

Police Chief Carter.  

Respondents/Plaintiffs are Firearm Owners Against Crime (FOAC), Kim 

Stolfer, Joshua First and Howard Bullock.  

A.  Procedural History 

Plaintiffs, Firearm Owners Against Crime (FOAC), Kim Stolfer, Joshua First 

and Howard Bullock, filed a Complaint against Mayor Papenfuse, Police Chief 

Carter and the City of Harrisburg (collectively, “the City Defendants”) on January 

16, 2015, seeking to have certain sections of the Codified Ordinances of Harrisburg 

(hereinafter, "Code"), declared invalid and unconstitutional.1  Specifically, Plaintiffs 

                                                            
1The Code Sections at issue are: 

 The "Discharge Ordinance," Code Section 3-345.2 – the original of which was adopted in 
1821 - which restricts the discharge of firearms within the City of Harrisburg to educational 
institutions accredited by the Pennsylvania Department of Education and approved by 
either the Mayor or Harrisburg Police Chief, or a firing range operated by the City of 
Harrisburg Bureau of Police; 
 

 The "Parks Ordinance," Code Section 10-301.13 – the original of which was adopted in 
1905 - which prohibits the possession of firearms within City parks; 
 

  The "Minor's Ordinance," Code Section 3-345.1 – the original of which was adopted in 
1951 - which makes it unlawful for unaccompanied minors to possess firearms in the City 
of Harrisburg; 
 

 The "State of Emergency Ordinance,"  Code Section 3.355.2 (A)(1) - adopted in 1969 - 
which prohibits the sale or transfer of firearms and ammunition during the period of 
emergency declaration by the Mayor and further authorizes the Mayor to prohibit the public 
possession of firearms during such a state of emergency; 
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claimed that the Ordinances unconstitutionally infringed on rights conferred by the 

Second Amendment of the United States Constitution and Article I, Section 21 of 

the Pennsylvania Constitution. (R.17-19a). Plaintiffs also alleged that the 

Ordinances were preempted by the Pennsylvania Uniform Firearms Act of 1995, 18 

Pa. C.S. §§ 6101-6128. 

After removal to the United States District Court for the Middle District of 

Pennsylvania, the District Court granted Defendants’ Motion to Dismiss and 

dismissed the complaint on lack-of-subject-matter-jurisdiction grounds. Firearms 

Owners Against Crime v. City of Harrisburg, (M.D. Pa. No. 1:15-cv-0322) (March 

24, 2016). The District Court remanded the matter to the Court of Common Pleas of 

Dauphin County. On remand, the Defendants filed preliminary objections to 

Plaintiffs' claims pursuant to Pennsylvania Rule of Civil Procedure 1028(a)(4) and 

(a)(5) on lack of standing, lack-of-capacity to sue, and legal insufficiency grounds. 

(R. 119-128a). Plaintiffs, in turn, filed a preliminary objection to Defendants’ 

preliminary objections, contending that Defendants improperly raised the 

                                                            

 
 

 The "Lost/Stolen Ordinance," Code Section 3.345.4 - adopted in 2009 – which requires 
firearms owners to report lost or stolen firearms to law enforcement within 48 hours of 
discovery of the loss or theft. 
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affirmative defense of official immunity by preliminary objection rather than by way 

of an answer to the Complaint. (R. 129-132a). 

The trial court overruled Plaintiffs’ preliminary objection but sustained 

Defendants' preliminary objections and dismissed Plaintiffs’ Complaint for lack of 

standing. (Appendix “D”). Plaintiffs appealed to the Commonwealth Court.  

The Commonwealth Court heard the appeal en banc. On September 12, 2019, 

a Majority of the Commonwealth Court affirmed in part and reversed in part the trial 

court's decision on standing. (Appendix “B”). Specifically, the Commonwealth 

Court: (i) reversed the trial court's Order dismissing the Complaint for lack of 

standing with regard to the Park, Discharge, Lost/Stolen and Minor ordinances; (ii) 

affirmed the trial court's Order dismissing the challenge to the State of Emergency 

Ordinance; and, (iii) affirmed the trial court's Order overruling Plaintiffs' preliminary 

objection. Id. Judge McCullough issued a concurring/dissenting opinion wherein she 

noted her disagreement with the Majority’s conclusion that Plaintiffs lacked standing 

to challenge the State of Emergency Ordinance. Id. 

B.  Factual History 

1. The Ordinances in Question. 

Over two centuries, the City of Harrisburg, in furtherance of its obligation to 

promote and maintain the health, safety and welfare of its citizens, enacted 

ordinances intended to regulate the discharge and possession of firearms in locations 
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around the City. (Appendix “C”). Pursuant to its obligations, beginning in 1821, the 

City of Harrisburg made it unlawful: (i) to discharge firearms within the City of 

Harrisburg, except in educational institutions accredited by the Pennsylvania 

Department of Education and approved by either the Mayor or Harrisburg Police 

Chief, or a firing range operated by the City of Harrisburg Bureau of Police;  (ii) to 

possess firearms within City parks; (iii) for unaccompanied minors to possess 

firearms in the City of Harrisburg; (iv) to sell or transfer firearms and ammunition 

during the period of emergency declaration by the Mayor or to possess firearms in 

public during such a state of emergency. Id. The City also enacted a "Lost/Stolen 

Ordinance," which requires firearms owners to report lost or stolen firearms to law 

enforcement within 48 hours of discovery of loss or theft. Id. 

None of the five Ordinances in question is new or recently enacted. To the 

contrary, the "Discharge Ordinance" has been on the books since 1821; the "Park 

Ordinance" since 1905; the “Minors Ordinance” since 1951; the “State of 

Emergency Ordinance” since 1969; and, the “Lost/Stolen Ordinance” since 2009. 

Thus, the oldest Ordinance that is being challenged is almost 200 years old; the most 

recent Ordinance is at least 10 years old. 

2. Plaintiffs have not been Cited under the Ordinances. 

Plaintiffs do not claim that they have been cited––or threatened with 

citation—–under the Ordinances at issue. (R. 12-98a). None of the three individuals 
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nor any member of the political action committee claim that the Ordinances have 

been enforced against them. Id. Moreover, none of the Plaintiffs have articulated 

how their conduct actually has been curbed or restrained by the Ordinances. Id. 

3. The Federal Court Dismissed Plaintiffs’ Claims on Standing 
Grounds. 

 
Nonetheless, Plaintiffs filed a Complaint against the City, its Mayor and its 

Police Chief, in the Dauphin County Court of Common Pleas, alleging that the gun 

ordinances violated their Second Amendment rights under the United States 

Constitution and that the ordinances are preempted by state and federal law. All 

Plaintiffs sought prospective declaratory and injunctive relief. After the City 

Defendants timely removed the matter to federal court, the district court dismissed 

Plaintiffs’ claims for lack of standing.  

4. On Remand, the Trial Court Dismissed Plaintiffs’ Claims on 
Standing Grounds. 

 
After remand to state court, Defendants filed preliminary objections to 

Plaintiffs’ claims on standing grounds as well as on the grounds that Plaintiffs lacked 

the requisite capacity to sue. (R. 119-128a). 

The trial court held that Plaintiffs’ claims for declaratory and injunctive relief 

should be dismissed on standing grounds because no Plaintiff had “pled any facts to 

show that they were harmed by any of the subject Ordinances” and “Plaintiffs do not 

allege that they have ever been cited or personally threatened with citation under any 
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of the Ordinances.” (Appendix “C” at 4). As a result, the trial court held that because 

“Plaintiffs assert potential harm that is entirely speculative, as it is based on events 

that may never occur,” Plaintiffs’ suit “is an improper use of the Declaratory 

Judgments Law.” Id. 

5. The Commonwealth Court Reversed, Finding That Plaintiffs Have 
Established Standing.  

 
The Commonwealth Court reversed the trial court’s orders in substantial part 

and remanded for further proceedings. (Appendix “B”). In so doing, the 

Commonwealth Court expressly overruled its own precedent in Nat’l Rifle Ass’n v. 

City of Phila., 977 A.2d 78 (Pa. Cmwlth. 2009)(en banc) and Nat’l Rifle Ass’n v. 

City of Pittsburgh, 999 A.2d 1256 (Pa. Cmwlth. 2010). (Appendix “B” at 23). 

First, the Commonwealth Court found that Plaintiffs had standing even though 

Plaintiffs had not averred that they had been cited, or threatened with citation, under 

the Ordinances.  The Court concluded that the three individual Plaintiffs––Plaintiff 

First (an adult resident of the City and a member of FOAC), Plaintiff Bullock (a 

non-resident who commutes to the City) and Plaintiff Stolfer (a non-resident who 

commutes occasionally to the City)––had standing to challenge the City’s 

“Discharge,” “Lost/Stolen,” and “Park” Ordinances  based solely on Plaintiffs’ 

averments that they lawfully possess firearms and “fear[ed] prosecution.” 

(Appendix “B,” at 13). 
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The Court also held that the political action committee (FOAC), had standing 

to challenge the legality of the “Minors” Ordinance based on its allegation that one 

of its members is under 18, even though FOAC did not allege that any minor 

member ever had actually been cited under the Ordinance. Id. at 17-18. 

Thus, the Court found that Plaintiffs had standing to prosecute their claims––

in the absence of any allegation that Plaintiffs faced imminent enforcement or 

actually had curbed their behavior––based solely on the allegations that Plaintiffs 

“feared prosecution” and that the Ordinances had a “chilling” effect on Plaintiffs’ 

rights. Specifically with regard to the “Lost or Stolen” ordinance (requiring reporting 

of a lost or stolen firearm within 48 hours), the Court held that the harm was “not 

remote” because Plaintiffs would have to report the fact that their firearms were 

stolen right away––notwithstanding that Plaintiffs did not allege that they lost their 

firearms or were in danger of doing so, and without any explanation as to how the 

reporting requirement infringe upon Plaintiffs’ constitutional rights. Id., at 14-15. 

The City Defendants filed for Reargument on September 27, 2019, but the 

Commonwealth Court denied that request on October 23, 2019. (Appendix “A”). 

This Court granted the City Defendants’ Petition for Allowance of Appeal on April 

28, 2020. 
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V. SUMMARY OF ARGUMENT 
 

The Commonwealth Court’s decision to afford individual and associational 

standing to persons who have not alleged that they were arrested, or curbed or 

modified their behavior to comply with the laws in question, sharply departs from 

longstanding and well-settled jurisprudence from this Court. The Commonwealth 

Court’s decision is erroneous, unsound as a matter of public policy, and must be 

reversed. 

This Court has made clear that, in the absence of an actual imminent or 

inevitable controversy, a party lacks standing to maintain a Declaratory Judgment 

action. In this case, Plaintiffs have not alleged any actual or imminent injury 

resulting from the restrictions they challenge. Indeed, Plaintiffs do not allege that 

any Plaintiff has been cited (or even threatened with citation) under any of the gun 

control ordinances at issue. Without allegations regarding actual or credible threat 

of prosecution, Plaintiffs’ allegations — based on imaginary, theoretical harms — 

are insufficient to establish standing as a matter of Pennsylvania law. The 

Commonwealth Court’s decision must be reversed. 

The Commonwealth Court’s decision also should be reversed because it 

constitutes an advisory opinion, as it was made in the absence of any claim of 

concrete or threatened harm. For this reason as well, the decision conflicts with this 

Court’s precedent. 
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Finally, the Commonwealth Court’s decision must be reversed because it will 

wreak financial and logistical havoc on local governments and municipalities if 

permitted to stand. The Commonwealth Court’s decision to dramatically lower the 

bar for challenges to local laws will undoubtedly open the floodgates to similar, 

imaginary pre-enforcement claims. The litigation that will follow will have a 

devastating effect on local governments and municipalities who will be forced to 

spend precious time and effort defending their laws against unwarranted attacks 

from individuals, associations and political action committees, instead of performing 

necessary and important work for their citizenry. The already-limited resources of 

local governments will needlessly be drained and the public will suffer. For this 

reason as well, this Court should reverse the Commonwealth Court’s decision and 

dismiss Plaintiffs’ claims.  
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VI. ARGUMENT 

A. The Commonwealth Court’s Decision Conflicts with Longstanding 
Precedent from this Court on the issue of Standing. 

 
The Commonwealth Court’s decision to afford individual and associational 

standing to Plaintiffs conflicts with this Court’s precedent. 

 1. The Law on Standing. 

As this Court has made clear, “a party to litigation must establish … that he 

or she has standing to bring an action.”2 Stilp v. Commonwealth, 940 A.2d 1227, 

1233 (Pa. 2007). To establish standing, a party must establish that he or it is 

“aggrieved” by demonstrating that he or she has a “substantial, direct, and immediate 

interest” in the matter. Id. A “substantial interest” is an interest in the outcome of the 

litigation which surpasses the common interest of all citizens in procuring obedience 

to the law. In re Hickson, 821 A.2d 1238, 1243 (Pa. 2003). An interest is “direct” if 

the matter “caused harm to the party’s interest.”  Id.  A concern is immediate “if that 

causal connection is not remote or speculative.” City of Philadelphia v. 

Commonwealth, 838 A. 2d 566, 577 (2003). The “keystone to standing … is that the 

person must be negatively impacted in some real and direct fashion.” Pittsburgh 

Palisades Park, LLC v. Commonwealth, 888 A.2d 655, 660 (Pa. 2005) (emphasis 

                                                            
2 Threshold issues of standing are questions of law; thus, this Court’s standard of review is de novo 
and its scope of review is plenary. Johnson v. American Std., 607 Pa. 492, 8 A.3d 318 (2010); Hunt 
v. Pa. State Police, 603 Pa. 156, 983 A.2d 627, 631 (Pa. 2009). 
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added). See also, William Penn Parking Garage v. City of Pittsburgh, 346 A.2d 269, 

280-81 (Pa. 1975) (plurality) (“a person who is not adversely impacted by the matter 

he or she is litigating does not enjoy standing to initiate the court’s dispute resolution 

machinery.”) Id. This is consistent with this Court’s jurisprudential approach that 

“eschews advisory or abstract opinions, [and which] requires the resolution of real 

and concrete issues.” Markham v. Wolf, 190 A.3d 1175 (Pa. 2018).  

2. The Commonwealth Court Failed to Recognize that Plaintiffs did 
not Satisfy the Prerequisites to Standing as Identified by this Court. 

The Commonwealth Court improperly allowed Plaintiffs’ claims to proceed 

notwithstanding that Plaintiffs failed to satisfy the prerequisites identified above.  

First, it is clear from Plaintiffs’ Complaint that Plaintiffs’ claims are 

predicated entirely upon “allegations of future injury” or contingencies that may 

never occur. (R. 12-98a). Plaintiffs do not allege that any specific Plaintiff was 

arrested, threatened with arrest or warned of a potential enforcement action. Id. 

Indeed, Plaintiffs do not allege that they curbed any intended activity or conduct to 

comply with the laws. Rather, Plaintiffs merely assert that they (or one of FOAC’s 

members) own guns and live, work or travel to the City of Harrisburg. (R. 2-3a). 

Because these allegations relate to potential future prosecution or harm that is 

hypothetical and may never occur, Plaintiffs’ allegations are insufficient to allow 

Plaintiffs standing to assert their claims. Whitmore v. Arkansas, 495 U. S. 149, 158 

(1990) (“[a]llegations of possible future injury” are not sufficient); Laird v. Tatum, 
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408 U. S. 1, 13-14 (1972) (“[a]llegations of a subjective ‘chill’ are not an adequate 

substitute for a claim of specific present objective harm or a threat of specific future 

harm”). 

For example, while Plaintiffs claim (and the Commonwealth Court found), 

that the individual Plaintiffs’ interests in the “Lost/Stolen” Ordinance is 

“immediate,” (Appendix “B,” at 15), it is clear that the Ordinance is not triggered 

unless a firearm is lost or stolen. Here, however, no Plaintiff alleged that he lost or 

had his firearm stolen. Moreover, while Plaintiffs claim that they have standing 

because Plaintiffs or their members live, work or travel to the City, Plaintiffs’ 

Complaint presents no basis to infer from these allegations that any Plaintiff will be 

the subject of ordinance enforcement.3 Accordingly, Plaintiffs’ allegations are 

insufficient to establish standing and their claims should have been dismissed on this 

basis alone. 

Plaintiffs’ reliance on statements from Mayor Papenfuse regarding his 

unwillingness to repeal certain ordinances, or his intent to continue to enforce the 

Ordinances, (see R. 30a-32a), also cannot establish a necessary prerequisite to 

standing. Nothing in the Mayor’s comments indicates any immediate, concrete, 

                                                            
3 Griffin v. Chronister, 616 A.2d 1070 (Pa. Cmwlth. 1992) (this Court need not accept unwarranted 
inferences from facts, argumentative allegations or expressions of opinion). 
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intention to charge anyone, including these Plaintiffs, with violations of the 

Ordinances in question.  

Because Plaintiffs’ Complaint is devoid of any allegation regarding 

immediate, non-hypothetical harm, Plaintiffs failed to establish an actual 

controversy that, in turn, can allow Plaintiffs standing to bring their claims. This 

Court should reverse the Commonwealth Court’s decision affording Plaintiffs 

standing in this action. 

3. The Commonwealth Court’s Decision Will Result in an Advisory 
Opinion. 

 
This Court repeatedly has held that where a court lacks sufficient facts to issue 

anything but an advisory opinion, it “will not break its tradition of refusing to author 

advisory opinions.” Gabel v. Cambruzzi, 532 Pa. 584, 592, 616 A.2d 1364, 1369 

(1992). See, e.g., City of Philadelphia v. Commonwealth of Pennsylvania, 575 Pa. 

542, 838 A.2d 566, 577 (2003)(“the courts in our Commonwealth do not render 

decisions in the abstract or offer purely advisory opinions; consistent therewith, the 

requirement of standing arises from “the principle that judicial intervention is 

appropriate only when the underlying controversy is real and concrete…”). As the 

United States Supreme Court has stated, “a prime justification for this rule is that 

parties should have “a personal stake in the outcome of the controversy as to assure 

that concrete adverseness which sharpens the presentation of issues upon which the 

court so largely depends.” Baker v. Carr, 369 U.S. 186, 204 (1962).  
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The prohibition against advisory opinions clearly applies in declaratory 

judgment cases. The purpose of the Declaratory Judgments Act “is to settle and to 

afford relief from uncertainty and insecurity with respect to rights, status, and other 

legal relations.” 42 Pa. Cons. Stat. §§ 7531-7541. In order to sustain an action under 

the Declaratory Judgments Act, a plaintiff therefore must “demonstrate an ‘actual 

controversy’ indicating imminent and inevitable litigation, and a direct, substantial 

and present interest.” Id. (emphasis added). See also Avrich v. General Accident Ins., 

367 Pa. Super. 248, 251, 532 A.2d 882, 884 (1987). By contrast, a plaintiff “who 

merely anticipates the taking of some action that is of questionable legality is not 

entitled to a declaratory judgment due to the lack of a presently existing 

controversy.” Petition of Capital Bank & Trust Co., 336 Pa. 108, 6 A.2d 790 

(1939)(emphasis added); Gulnac by Gulnac v. S. Butler Cnty. Sch. Dist., 587 A.2d 

699, 701 (Pa. 1991)(emphasis added) (“[d]eclaratory judgment[s] must not be 

employed . . . as a medium for the rendition of an advisory opinion which may prove 

to be purely academic.”). See also Capital Bank & Trust, at 792 (“the vital factor in 

the assumption of jurisdiction is the presence of antagonistic claims indicating 

imminent and inevitable litigation….”). 

In this case, Plaintiffs do not present any “antagonistic” claims or an “actual 

controversy” under the Declaratory Judgments Act. Rather, Plaintiffs merely seek 

to use the Declaratory Judgments Act as a way to obtain “pre-approval” of conduct 
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in which Plaintiffs hope to engage. Because there is no case and controversy, and 

because, as a result, any decision rendered in connection with Plaintiffs’ request 

necessarily will be advisory, the Commonwealth Court’s decision finding that 

Plaintiffs had standing to challenge the ordinances in question is erroneous.  

4. The Commonwealth Court Failed to Recognize that Plaintiffs did 
not Identify an Individual Interest that is Different from that of the 
General Population.  

 
The Commonwealth Court’s decision also deviates from this Court’s 

precedent by affording Plaintiffs standing in circumstances where the interest 

Plaintiffs assert is not unique to Plaintiffs but, rather, is common to all who live, 

work or travel to the City of Harrisburg. It is well-settled that in order to prove that 

he or she has been “aggrieved,” a plaintiff must allege a harm that is different from 

the common interest shared by all citizens who obey the law. Fumo v. City of 

Philadelphia, 972 A.2d 487, 496 (Pa. 2009) (party has a substantial interest in the 

outcome of litigation “if his interest surpasses that of all citizens in procuring 

obedience to the law”). 

In this case, every one of Plaintiffs’ cited concerns (their alleged right to: 

possess firearms in City parks; discharge firearms within City limits; or, lose 

weapons and not report the loss within 48 hours), are common to all to all who live, 

work or travel to the City of Harrisburg. As a result, Plaintiffs face no “unique” 
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concerns but find themselves in the same position as millions of other Pennsylvania 

citizens who are expected to comply with the law.  

Because it is Plaintiffs who bear the burden of establishing that their interests 

surpass the interests of other residents, travelers or commuters to Harrisburg, and 

because it is clear that Plaintiffs failed to carry that burden in this case, Plaintiffs 

should not have been granted standing to pursue their claims. The Commonwealth 

Court’s decision affording them standing is erroneous and should be vacated. 

5. The Commonwealth Court Misapplied this Court’s Robinson 
Township Standing Analysis.  

The Commonwealth Court’s decision also conflicts with this Court’s decision 

in Robinson Township, Washington County v. Commonwealth., 83 A.2d 901, 922 

(Pa. 2013).4 While the Commonwealth Court primarily relied on Robinson 

Township for its conclusion, Slip. Op. at 14, Robinson Township did not give carte 

blanche to all citizens to challenge any law they choose at any time regardless of 

whether it has an actual or likely effect on them.  

                                                            
4 The trial court acknowledged that its decision “affording traditional standing to Individual 
Plaintiffs and FOAC,” conflicts with this Court’s precedent in National Rifle Association v. City 
of Philadelphia, 977 A2d 78 (Pa. Cmwlth. 2009), and National Rifle Association v. City of 
Pittsburgh, 999 A.2d 1256 (Pa. Cmwlth. 2010)––two cases where plaintiffs “lacked standing to 
challenge local gun ordinances because they failed to allege in their verified pleadings that they 
have actually violated the challenged ordinances, that they intend to violate the challenged 
ordinances, or that they have been prosecuted for violating the challenged ordinances.” Slip. Op. 
at 20-23. 
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Robinson Township addressed a physician’s claims that confidentiality 

provisions in a Pennsylvania statute (known as Act 13) interfered with his ability to 

obtain and share with his physician colleagues information about chemicals used in 

drilling operations.5 Because the physician could not satisfy his professional and 

ethical obligations without violating the statute, the Court found that he had a 

substantial, direct, and immediate interest in the resolution of his constitutional 

claim.  

While this Court held that the physician had standing to challenge the statute 

in a pre-enforcement context, that ruling was narrow. Far from opening the 

courthouse doors to anyone wishing to challenge a law or ordinance regardless of 

the remote nature of their interest, this Court made clear that its holding was limited 

to circumstances where an individual is presented with “unpalatable professional 

choices,”6 between either abrogation of professional responsibility or violation of a 

statute.  Robinson II, 83 A.3d at 924.  

                                                            
5 The physician claimed that Sections 3222.1(b)(10)-(11) of Act 13 improperly prevent physicians 
from sharing the specific identity and amount of chemicals used in drilling operations, which could 
potentially preclude the effective treatment of patients. The Commonwealth Court held that the 
physician would not have standing until he actually requested confidential information regarding 
chemicals used in drilling operations under Section 3222.1(b). However, this Court reversed, 
finding that his claims were not remote or speculative because he could be placed in the position 
of choosing to violate a confidentiality agreement or treating a patient to acceptable standards. As 
a result, this Court remanded his claims to the Commonwealth Court for a decision on the merits. 

6 In Robinson, the Court found that not allowing review of the physician’s claim would leave the 
physician in the difficult position of having to choose among three untenable courses of action as 
a medical professional––the physician could: (1) violate Section 3222.1(b) of the Act by breaching 
a confidentiality agreement in order to share information with other health care providers so that 
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There is no similar dilemma here. The firearm owners have no professional or 

ethical obligation to discharge their firearms within City limits, carry them in a 

public park or not to report them stolen or lost (particularly when the guns remain 

in their possession). The association has no professional obligation to allow minor 

children to possess firearms. These Plaintiffs are not presented with the same type 

of “Hobson’s Choice” the Robinson Township physician faced because they are not 

required to take specific affirmative action to avoid negative consequences. 

Plaintiffs have not demonstrated that their actual or intended exercise of their rights 

actually violates the ordinances.  For example, Plaintiffs do not claim that they have 

discharged their weapons in Harrisburg and been prosecuted or threatened with 

prosecution for doing so. The “actual” harm this Court found in Robinson Township 

is absent here.  

The Commonwealth Court’s interpretation of Robinson Township plainly is 

overbroad. This Court should clarify the law to make clear that Robinson Township 

does not support a finding of standing here.  

 

 

                                                            

he could treat his patients; (2) not share the information during treatment of his patients, and 
thereby contravene his legal and ethical duty to report his medical findings to his patients and other 
medical professionals; or (3) refuse to accept patients whenever he would be required to maintain 
confidentiality during the course of their treatment. 
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6. This Court should also Vacate the Commonwealth Court’s 
Decision on Standing to Prevent the Catastrophic Tsunami of 
Theoretical Claims Local Governments and Municipalities Will 
Face. 

 
Finally, this Court should vacate the Commonwealth Court’s decision in order 

to prevent the catastrophe that local governments and municipalities will experience 

if this decision is permitted to stand.  

Without a requirement that plaintiffs seeking to challenge an existing law 

prove that the law has been applied to them, there will be no “barrier to entry.” Any 

law-abiding citizen wishing to challenge any law anywhere in the Commonwealth 

will be given free rein to bring a lawsuit. The floodgates will open and individual 

claimants, political action committees and other well-funded groups will be 

incentivized to challenge each and every law they do not like.  

The adverse effect this will have on local governments––and their already-

scarce resources7—cannot be overstated. Cash-strapped municipalities and 

governments will be forced to devote their limited resources to the defense of 

                                                            
7 As this Court is well aware, the ongoing COVID-19 crisis presents an unprecedented threat to 
the economic well-being of Pennsylvania’s municipalities. Only a few months into the crisis, the 
pandemic already has overwhelmed the social safety net, public safety, health and medical 
infrastructure, and the day-to-day business of Pennsylvania’s municipalities who have experienced 
an unprecedent shutdown of entire sectors of their economies. At the same time, municipalities 
have faced higher-than-usual expenses due to the COVID-19 crisis. The fact that will take many 
municipalities years to recover from this crisis provides an additional reason to preclude plaintiffs 
who have not been arrested or threatened with arrest from depleting critically-needed 
governmental resources.  
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properly-enacted laws. Revenue that could be spent on improvements and 

infrastructure will be diverted to pay the cost of defense. Funds earmarked for the 

health, safety and welfare of citizens will be paid out in litigation costs. An already-

overextended court system will be further stretched. Taxpayers will bear the ultimate 

cost.  

All of this unnecessary waste of judicial, taxpayer and governmental resources 

can be avoided if this Court accepts this appeal and reiterates, once and for all, the 

standard that has been in place in this Commonwealth for decades––namely, that 

only those actually aggrieved by laws will be afforded standing to challenge them. 

For all of these reasons, the City Defendants respectfully request that this 

Court reverse and vacate the Commonwealth Court’s decision. 
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VII. CONCLUSION 

Because the Commonwealth Court’s en banc decision directly conflicts with 

this Court’s jurisprudence on standing Defendants respectfully request that this 

Honorable Court reverse and vacate that decision. 

Respectfully submitted, 

LAMB McERLANE PC 
 

By:  /s/ Maureen M. McBride    
Maureen Murphy McBride              
James C. Sargent, Jr. 
I.D. Nos. 57688/28642 
24 East Market Street  
P.O. Box 565 
West Chester, PA 19381-0565 
(610) 430-8000 

 



CERTIFICATE OF COMPLIANCE  

  I certify that this filing complies with the provisions of the Public Access 

Policy of the Unified Judicial System of Pennsylvania: Case Records of the Appellate 

and Trial Courts that require filing confidential information and documents 

differently than non-confidential information and documents.    

            Signature:  /s/ Maureen M. McBride  
                      Maureen M. McBride    
                      Attorney I.D. No.: 57668 
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